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Sec. l (o)
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Chap. 84

CHAPTER 84

The Controv erted Elections Act
I. I n this Act,

lntcrpretation

(a) "candidate at an election" or "candidate" means a

person elected to serve in the Assembly, or a person who
is nominated as a candidate at an election or is declared
by himself or by others to be a candidate on or after the
day of the issue of the writ for an election or after the
dissolution or vacancy in consequence of which the writ
has been issued;
(b) "corrupt practice" has the meaning assigned to it by

. A t·
The Election
c,

(c) "county" includes united counties and a district;

(d) "county court" includes a d istrict cou rt;
(e) "court" means the Court of Appeal;

(f) "election" means an election of a member to serve in the
Assembly;
(g) "election court" means a court constituted under this

Act for the trial of a petition;
{h) "election list" means the list of petitions referred to in

section 32;
(i) "member" means a member of the Assembly;
(j) "petition" means a petition presented under this Act;

(k) "prescribed" means prescribed by this Act or by the
rules of court;
(l)

"public moneys" includes the moneys of Ontario or of a
municipality;

(m) "registrar" means the registrar of the Court of Appeal;
(n) ''rules of cour t" means the rules made as provided in this
Act;
(o) " Speaker" means the Speaker of t he Assembly, or, when
the office if vacant, t he Clerk of the Assembly or any
other officer for the t ime being performing the duties of
t he Clerk. R.S.O. 1960, c. 65, s. 1, amended.

R.S.O. 1970,
c. 142
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Jurisdiction

2. The Supreme Court has, subject to this Act, the same
powers, jurisdiction and authority with reference to a pet ition
and the proceedings thereon as it would have if the petition were
an ordinary action within the jurisdiction of that court. R.S.O. ·
1960, c. 65, s. 2.

Practice
and
procedure

3 . -(1) Where not otherwise provided in this Act and subject
to the rules of court, the practice and procedure of the Supreme
Court a pply to a petition and to the proceedings t hereon with
respect to,
(a) service of the petition and of all other doc ume nts;
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(b) payment into and out of court;
(c) examination for discovery;

(d) production and ins pection of documents;
(e) cost and the taxation and recovery thereof; and
(f) all other matters of practice or procedure.
Saving

(2) Nothing in t his section extends or confers the right t o
extend the t ime for the presentation of a petition. R.S.O. 1960,
c. 65, s. 3.

Power to

4. Subject to the approval of the Lieutenant Governor in
Council, the Rules Committee may make general rules, not
inconsistent with this Act, for the effectual execution thereof and
the regulation of the practice and procedure and as to
costs. R.S.O. 1960, c. 65, s. 4.

Present
rules and
practice in
cases not
provided

5 . The rules of court now in force shall remain in force until
revoked or altered by rules of court madein pursuance of this Act,
and, so far as the rules of court from time to time in force do not
extend, the principles, practice and rules on which election
petitions touching the election of members to the House of
Commons of the United Kingdom were on the 15th day of
February, 1871, dealt with, where not inconsistent with this Act,
shall be observed. R.S.O. 1960, c. 65, s. 5.

Subject
matter of
petit ion

G. A petition may be presented to the court complaining of an
undue return or undue election of a member, or of no return, or of
matters contained in a special return, or of a corrupt practice by a
candidate not returned by which he is alleged to have become
disqualified to sit in the Assembly. R.S.O. 196.0, c. 65, s. 6.

make rules
of court

for

By whom

petition may
be presented

7. A petition may be presented by,
(a) a person who was a candidate at the election; or
(b) three persons who voted or who had a right to vote at the

election and who are severally rated on the last revised
assessment roll in respect of real property in the electoral district for at least $1,000. R.S.O. 1960, c. 65, s. 7.

Sec. 14 (1)
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8. Two or more candidates may be made respondents to the
same petition, and their cases may be tried at the same time, but
the petition shall be deemed to be a separate petition against each
respondent. R.S.O. 1960, c. 65, s. 8.

Who may

be made
rc:ipondents

9. Where a petition complains of the conduct of a returning
officer, he shall, for all the purposes of this Act except the
admission of a respondent in his place, be deemed to be a
respondent. R.S.O. 1960, c. 65, s. 9.

Petition
complaining
or a
returnin~
officer

10. Where a petition complains of no return, the court may
make such order thereon as it considers expedient for compelling a
return to be made, or may allow the petition to be tried by an
election court in the manner provided in this Act with respect to
other petitions. R.S.O. 1960, c. 65, s. 10.

Petition
complaining
or no return

11. The petition shall be presented within forty-five days
after the day on which the polling was held for the election named
in the petition, unless it questions the return or election upon an
allegation of corrupt practices and specifically alleges a payment
of money or other act by the member or on his aiccount, or with his
privity, since the time of the return, in pursuance or in furtherance of such corrupt practices, in which case the petition may be
presented at any time withi n such period of forty-five days or
within twenty-eight days after the date of such payment or
act. R.S.O. 1960, c. 65, s. 11.

Petition
when to be
presented

12. A petition shall be in such form and state such matters as Form of
petition,
are prescribed, and shall be signed by the petitioner, or all the nnd by
~hocdm Lo be
Petitioners, if there are more than one. R.S.O. 1960, c. 65, s. 12. sign

13. If a petition is presented against the return of a member,
the respondent or any other person authorized by law to present a
petition, may, within fifteen days after the service of the petition
against the return, present a petition complaining of a corrupt
practice by a candidate at the same election who was not
returned, whether t he seat is or is not claimed by him, or on his
behalf, and the trial of such petition shall take place at the same
time as the trial of the petition against such member or respondent, or at such other time as is appointed. R.S.0. 1960, c. 65,
s. 13.
14 .-( 1) Presentation of a petition in a case arising in the
Judicial District of York shall be made by delivering it to the
registrar, and in other cases by delivering it to the local registrar
of the Supreme Court for the county or district in which the
electoral district OI' any part thereof is situate, or otherwise
dealing with it in the manner prescribed. R.S.O. 1960, c. 65, s. 14
(1), amended.

CrO\iS
petition on
nccount 0£
corrupt
act.s

Prcscntntion
or petition
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Notice to
registrar

(2) On receipt of a petition by a local registrar, he shall send
notice thereof by registered mail to the registrar.
(3) The registrar shall send a notice by registered mail to the
Chief Election Officer of the presentation of every petition. R.S.O. 1960, c. 65, s. 14 (2, 3).

Notice to
Chief
Election

Officer
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Verilica tion

15.- ( l) With every petition s hall be filed an affidavit by
each of the petitioners, referring or annexed to the petition,
stating that the deponent presents the petition in good faith and
with actual knowledge of the allegations therein contained and
has reason to believe and does believe the statements contained
therein to be true in substance and in fa.ct, and all particulars
afterwards furnished by either party shall be verified by the
affidavit of the person furnishing such particulars.

Crossexamination

(2) The respondent may cross-examine any petitioner upon
any such affidavit made by such petitioner and may move for the
dismissal of the petition, and, if the court is satisfied that the
petitioner is not acting in good faith or has not reason to believe or
does not believe any statements contained in such affidavit, or t he
petition or particulars verified by such affidavit, the petition shall
be dismissed and all proceedings thereunder terminated on such
terms as the court directs. R.S.O. 1960, c. 65, s. 15.

Publication
of notice of
petition

16.-(1 ) On the presentation of a petit ion against the return
of a member, the officer with whom it is filed shall send a copy
thereof by mail to the returning officer of the electoral district to
which the petition relates, who shall forthwith publish a notice
thereof once in a newspaper published in the locality, or, if there is
no newspaper published in the locality, then in a newspaper
having general circulation in the locality.

Form of
notice

(2) The notice may be in the form following:
Notice is hereby given that ................................. . has
presented a petition to the Supreme Court of Ontario under The
Contrcwerted Elections Act against the return of . ... .......... . .... . .
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . as a member of the Legislative
Assembly for the Electoral District of. . . ............... . ....... . .
[and I where the seat is claimed) claiming the seat for ................ .
. . . . . . . . . . . . . . . . . . . . or as the case may be).

Dated at .......... the . . .......... . .. . .. .day of ....... 19 . .
Returning Officer

R.S.O. 1960, c. 65, s. 16.
Disclaimer
R.S.O. 1970,
c. 240

17.- (1) A disclaimer by the member-elect under The Legislative Assembly Act does not affect the right of any person entitled to
contest the election to present a petition claiming the seat for
himself or for some other person, or the liability of the person
disclaiming in respect of corrupt practices against whom a
petition may be presented in the same manner as if he had not
disclaimed.

Sec. 22 (1)
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(2) In the case of a petition claiming the seat for the petitioner
or some other person, the election court shall determine whether
any candidate, other than the member who has disclaimed, was
duly elected, and the candidate declared by the election court to
be duly elected is entitled to the seat. R.S.O. 1960, c. 65, s. 17.

When seat
claimed

18. The officer receiving a copy of the disclaimer under
subsection 2 of section 17 of The Legislative Assembly Act shall
give notice of such disclaimer to any person who has filed or who
may t hereafter present to be filed a petition against t he member
disclaiming. R.S.O. 1960, c. 65, s. 18.

Notice of
disclaimer

19. Notwithstanding such disclaimer, a judge of the court,
upon the application of any voter in the electoral di~trict within
ten days after the registrar has received notice of the disclaimer
and upon its being made to appear that corruption has extensively prevailed at the election, may permit a petition to be filed in the
same manner as though no such disclaimer h:ad been made, or
may, upon such grounds, per mit proceedings upon any petition
that has been filed to proceed upon such terms as he considers
proper. R.S.O. 1960, c. 65, s. 19.

Permitting
petition to

20. At the time of the presentation of a petition, or within four
days a fterwards, security s ha11 be given on beha.lf of the petitioner
for the payment,

be filed

where
corruption
cha.r ged

Security for
coots

(a) to the returning officer and the sheriff of the costs and
charges incurred in the publication of notices in the
electoral district in respect of t he petition or proceedings
thereon, which shall form a first ·c harge upon the
security; and
(b) of all costs, charges and expenses that may become

payable by the petitioner to,
(i) every person summoned as a witness on his beha lf,
(ii) the member or candidate against whom the petition is presented, and
(iii) the returning officer, if his conduct is complained

of. R.S.O. 1960, c. 65, s. 20.
21. The security s hall be a deposit of $ 1,000 in one of the
banks in which public money of Ontario is then being deposited,
and the deposit shall be made to the credit of the petition with the
privity of the Accountant of t he Supreme Court. R.S.0. 1960,
c. 65, s. 21.

How made

22.-( l ) A copy of the petition, together with notice of the
presentation thereof, shall be served upon the res pondent within
ten days after the day on which security is given or within such
further period as a judge of the court, under special circumstances

Service of

petition
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of difficulty in effecting service and on application made not later
t han three days after the expiration of such ten days, may allow.
~Janner

(2) The service shall be made as nearly as may be in the
manner in which a writ of summons is served or in such other
manner as is prescribed.

Outside
Ontario

(3) By leave of a judge of the court, the service may be made
outside Ontario. R.S.O. 1960, c. 65, s. 22.

When and
how parties
to petition
may be
examined

23. Every party to a petition may, at any time after the
petition is at issue, be examined in the manner hereinafter
directed by a party adverse in interest touching any matter raised
by the petition, and a party so examined may be further examined
on his own behalf in relation to any matter respecting which he
has been examined in chief and, when one of several petitioners or
respondents has been so examined, any other petitioner or
respondent, united in interest, may be examined on his own behalf
or on behalf of those united with him in interest to the same extent
as the party examined, but the explanatory examination shall be
proceeded with immediately after the examination in chief and
not at any later period, except by leave of a judge of the
court. R.S.O. 1960, c. 65, s. 23.

Member not
required to
attend on
preliminary
exam ination
during
session

24. Where a petition has been filed against a member-elect
who is entitled to take his seat, he shall not be required without his
consent to attend on a preliminary examination during a session
of the Assembly. R.S.O. 1960, c. 65, s. 24.

Stay of
examination
ordered

25. Where a party to a petition considers that a preliminary
examination is being carried on for an unreasonable length of
time, he may apply to a judge of the court, on giving two clear
days notice to the opposite party, for an order that no further
examination shall be had or t hat the examination shall be closed
by a day to be named, and the judge may make an order
accordingly or may make such other order as appears just and
reasonable. R.S.O. 1960, c. 65, s. 25.

Examination
of cand idate
claiming
seat

26. A candidate for whom the seat is claimed, although not a
party to the petition, may be orally examined as if he were a
petitioner, and, for the purpose of production of documents, shall
be deemed to be a petitioner. R.S.O. 1960, c. 65, s. 26.

How
examination
of parties
lO be had

27.-( 1) A party to be examined orally shall be examined
before a judge of the county court, the registrar or a local master
or special examiner of the Supreme Court, or by consent of the
parties, before a barrister-at-law specially named in the order for
examination.

Sec. 32 (2)
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(2) T he costs of and incidental to every preliminary examination shall be borne by the party procuring the examination, and
shall not in any event be chargeable against the other party or
agains t the deposit in court. R.S.O. 1960, c. 65, s. 27.

Cost.s o(
preliminary
exa minations
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28. When the examination is concluded, the original depositions, authenticated by the signature of t he examiner, shall be
transmitted by him to the office where the petition is filed, nnd
any party to the petition is entitled to a copy of the depositions, or
any part thereof, upon payment for it at such rate as is prescribed. R.S.O. 1960, c. 65, s. 28.

Depositions

to be filed

29.- (1) If a preliminary examination is had, the returning
officer to whom the bills and vouchers relating to the election
have been delivered as provided by The Election Acl may be
subpoenaed to produce the bills and vouchers for the purposes of
the examination.

Production
of bills and
vouchers
R.S.O. 1970,
c. 142

(2) Immediately upon the close of the examination, the bills
and vouchers s hall be retu rned to the returning officer and
verified copies thereof may be made and filed as exhibits in lieu of
the originals. R.S.O. 1960, c. 65, s. 29.

C us tody

30. Where the party to be examined is a prisoner, the sheriff,
jailer or other officer having him in custody shall take him before
the examiner if so ordered by a judge of t he court. R.S.O. 1960,
c. 65, s. 30.

Attendance
of prisoners
as witnesses

31. Every party to the petition is entitled to use upon the trial
depositions of the opposite party, but, where such party uses any
part of a deposition, the election court may look at the whole
deposition and allow such other part of it as is explanatory of the
part used to be read in connection therewith. R.S.0. 1960, c. 65,

Depositions
mav be used

on i rial

s. 3 1.

32.-( 1) The registrar shall as soon as possible make out a list
of all p etitions that are at issue, placing them in the order in which
t hey were presented, and shall keep at his office a copy of the list
open to the inspection of any person making application, and the
petitions, as far as conveniently may be, shall be tried in the order
in which they stand on the list.

List of
pet itions

(2) Where more petit ions than one relating to the same
election or return are presented, they shall in the election list be
bracketed together and shall be dealt with as far as practicable as
one petition, but the petit ions shall stand on the election list in the
place where the last of them would have stood if it had been the
only petition presented, unless a judge of the court otherwise
directs. R.S.O. 1960, c. 65, s. 32.

Several
petitions
relating
to same
election
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Trial to be
by two

33. Every petition shall be t ried by two judges of the Supreme
Court without a jury. R.S.0. 1960, c. 65, s. 33.

judges

As.•ignment

of judges
for trial of

petition s
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34.-( l) All such arrangements as may be necessary for the
holding of the election courts and the assignment from time to
time of the judges before whom the election t rials and trials of
persons charged with corrupt practices are to take place shall be
made by t he judges of the Supreme Court or a majority of them.

Substitution

(2) Where occasion for so doing arises, the judges of the
Supreme Court, or a majority of them, may at any time substitute
for any judge assigned to hold an election court any other judge of
the Supreme Court.

Delegation

(3) The judges of the Supreme Court, or a majority of them,
may from time to time delegate to suc h of their number, not being
fewer than four, as t hey see fit, the duties mentioned in subsection
l or any of t hem. R.S.O. 1960, c. 65, s. 34.

of duties

Registrar of
election

35.-(1) The Lieutenant Governor in Council may appoint a
registrar, to be called the registrar of the election cour t, who shall
attend the t rials of petitions and perform such duties as a re
prescribed by order in council or the rules of court.

Absence of
registrar

(2) Where the registrar is unable to attend , thejudgesassigned
to hold the court may appoint a registrar thereof, and he is
entitled to such fees as may be determined by tlhe Lieutenant
Governor in Council.

Salary

(3) The salary of the registrar shall be determined by order in
council and is in lieu of all fees. R. S.O. 1960 , c. 65, s. 35.

Pince of

36.-(1) The t rial of a petition shall take place in the electoral
district the election or return for which is in question unless it
appears to the election court that it is desirable that the petition
should be tried elsewhere, in which case the court may, with the
consent of the parties, appoint such other place as appears most
convenient.

Adjournment.

(2) The election court may adjourn t he trial from time to time
and from any one place to any other place within the electoral
district as seems expedient.

Adjournment to

(3) Nothing in this section prevents the election court from
directing that t he trial be adjourned to, or be continued or closed
in T oronto. R.S.O. 1960, c. 65, s. 36.

Notice of
trial

37. Notice of the time and place at which the petition will be
tried s ha:H be given, in the prescribed manner, not less than
fourteen days before the day on which the trial is to take
place. R.S.O. 1960, c. 65, s. 37.

court,
appointment

trial

Toronto

Sec.44
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38. The judges shall be received and attended at the place

Heception

\~here they are to try ~ petition in the same manner, so far as !~t~ndancc
circumstances will admtt, as a judge is received and attended at a on the judi;:e

sittings of the High Court in a county town for the trial of
actions. R.S.0. 1960, c. 65, s. 38.

3 9 . Subject to this Act, the judges constituting an election Powe.. of
court have the same powers, jurisdiction and authority as judges ~~~:tlection
of the Supreme Court, and an election court is a court of
record. R.S.O. 1060, c. 65, s. 39.
40. The trial or an appeal from a judgmentof an election court c;ertain
may be proceeded with, notwithstanding the acceptance by the ~;~c:c'!'." not
respondent of an office of profit under the Crown, or his resigna- to stop trial
tion of the seat, or the prorogation or dissolutiion of the Assembly. R.S.O. 1960, c. 65, s. 40.
41.-( l) Where forty-five days have elapsed after the presentation of the petition without the day for trial having been fixed,
any voter may, within fifty-five days after the presentation of the
petition, apply to a judge of the court to be substituted for the
petitioner or petitioners on such terms as are just and to have the
date of trial fixed.
(2) Unless the application is made within such time, the
petition shall be dismissed and all further proceedings t hereunder
shall be terminated upon such terms as the judge may direct. R.S.O. 1960, c. 65, s. 41.

Application
to change
petitioner
when delay
in fixing
day or trial

42.-( l) Subject to section 43, the trial shall be commenced
within six months from the time when the petition was presented
and shall be continued from day to day until its conclusion, unless
it appears to the election court that the requirements or justice
render it necessary that the trial should be adjourned.
(2) The election court may upon application of either party,
after the day of trial has been fixed and before it has been
commenced, postpone the t rial on such terms as are just. R.S.O.
1960, c. 65, s. 42.

Time for
commencementor trial

43. If the member-elect is entitled to take h is seat, the trial
shall not be held, without his consent, during or within fifteen
days after t he close of a session of the Assembly, and in the
computation of any time or delay allowed for any step or
proceeding in respect of t he trial or for the commencement of the
trial, t he time occupied by the session shall not be reckoned. R.S.O. 1960, c. 65, s. 43.

When trial
not to be
held

44. Unless the election court otherwise directs, evidence in
support of a charge of a corrupt practice may be received before
proof has been given of the agency of the person alleged to have
committed the corrupt practice. R.S.O. 1960, c. 65, s. 44.

When
evid ence
of corrupt
practice
may be

Di.smissal
or petition

Postponement

received
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Cross
evidence
of undue
return

45. On the trial of a petition complaining of an undue return
and claiming the seat for some person, the respondent may give
evidence to prove that the election of such person was undue, in
the same manner as if the respondent had presented a petition
under section 13. R.S.O. 1960, c. 65, s. 45.

Witness, how
subpoenaed

4 6 . Witnesses shall be subpoenaed and sworn in the same
manner, as nearly as circumstances will admit, as on the trial of an

and sworn

Sec.45
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action.

R.S.O. 1960, c. 65, s. 46.

Power or
election
court Lo
order
attendance

4 7 .-(1) The election court may, by order, compel the attendance as a witness at the trial of any person who appears to have
been concerned in the election to which the petition relates, and
any person refusing to obey such order is guilty of contempt of
court.

ExnminaLion
by court

(2) T he election court may examine any witness so compelled
to attend or any person in court, although he is not called and
examined by a pa rty to the petition.

Crossexnmination

(3) After a witness has been examined, he may be crossexamined by or on behalf of the petitioner and respondent, or
either of them.

PrL5oncrs
as witnesses

(4) When a witness is a prisoner, the jailer or other officer
having him in custody shall take him before the election court if so
ordered by that court or by a judge of the Court of Appeal. R.S.O. 1960, c. 65, s. 47.

Persons not
excused from
answering
on ground

4 8.-(1) A person who is called before an election court shall
not be excused from answering any question relating to an offence
at or connected with the election, on the ground that the answer
may criminate or tend to criminate him, or to establish his
liability to a civil proceeding at the instance of the Crown or of
any person, or on the ground of privilege, but,

of privilege

(a) a witness who answers truly all questions that he is
required by the election court to answer is entitled to
receive a certificate of indemnity under the hands of the
members of the court, stating that the witness has so
answered; and
(b) any such answer to a question put by or before an
election court is not admissible in evidence against him
in any proceeding under any Act of the Legislature.
Stay. or procee~mg

agamst
witness who

has received

certificate

R.S.O. 1970,

c. 142

(2) Where a witness has received a certificate and a legal
proceeding is at any time instituted against him for an offencti
under or a contravention of The Election Act committed by him
before the date of the certificate at or in relation to the election,
the court having cognizance of the proceeding shall, on the
production of the certificate, stay the proceeding and may award

Sec. 51 (e)
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to such person such costs as he has been put to in the proceedings,
but a witness who upon his own evidence is found by the election
court to have been guilty of a corrupt practice and who is reported
therefor is thereby subject to the penalties and disabilities
.
dm
. su b section
. 2 of section
. 37 o f The El ection
. A ct, u n Jess
mentione
such finding and report a re reversed or set aside by the
cour t. R.S.O. 1960, c. 65, s. 48.

s

R..
o. 1970'
c.
142

49. A person appearing to give evidence before an election
court is erttitled to t he like fees and expenses as are allowed to
witnesses on the trial. of civil actions, and such fees and expenses,
if the witness was called and examined by the election court, shall
be deemed to be part of the expenses of providing a court, and in
other cases are cost~ of the party calling the witness. R.S.O.
1960, c . 65, s. 49.

Expenses of
witnes.sei

50. The election court s hall determine whether the member
whose return or election is complained of, or any and what other
person was duly returned or elected, or whether the election was
void, and shall also determine the matters in question on a
petition, if any, presented under section 13, and, except in the case
of an appeal as hereinafter provided, shall certify their determination to the Speaker and, upon the certificate being given, such
determinat ion is final. R.S.O. 1960, c. 65, s. 50.

Decision of
election

51. Where a charge is made in a petition of a corrupt practice
having been committed, the election court shall., with the certificate, a.nd at the same t ime, report,

Report of
judges where
charge is
made of
corrupt
practices

(a) whether any corrupt practice has been proved to have

been committed by or with the actual knowledge and
consent of any and of which candidate and the nature of
the corrupt practice;
(b) the name of any person who has been proved to have
been guilty of a corrupt practice;

(c) the name of any person who upon his own evidence h.as

been found guilty of a corrupt practice;
(d) whether corrupt practices have, or whether there is

reason to believe that corrupt practices have. extensively prevailed at the election; and
(e) whether they are of opinion that the inquiry into the
circumstances of the election has been rendered incomplete by the action of any of the parties to the petition,
and that further inquiry as to whether corrupt practices
have extensively prevailed is desirable. R.S.O. 1960,
c. 65, s. 5 1.

court
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Special
report

52. The election court may also report specially as to any
matter arising in the course of the trial, an account of which ought
to be submitted to the Assembly. R.S.O. 1960, c. 65, s. 52.

Certificate
for Court
of Appeal

53.-( l ) Where an appeal is had from their judgment on the
trial of a petition, the election court shall make the certificates
and report to the Court of Appeal, and the same forms part of the
record upon the appeal.

Ccrtifi<:ate
not to be
issued du ring
Lime for
appealing

(2) The election court shall not certify their determination
until after the security for costs of appeal has been deposited, or
until the time limited for depositing the security has expired. R.S.O. 1960, c. 65, s. 53.

Concurrence
of judges

54.-(1) Every certificate and every report shall be under the
hands of both of the judges constituting the election court.

Where
difference
of opinion

(2) If the judges differ as to whether amember whose return or
election is complained of was duly returned or elected, they shall
certify that difference, and, subject to appeal, he shall be deemed
to be duly returned or elected.

CONTROVERTED ELECTIONS
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(3) If the judges determine that a member was not duly
returned or elected, but differ as to other matters arising upon the
trial, they shall certify that difference, and, subject to appeal, the
election is void.
Agreement

(4) If the judges differ as to any matter that might be the
subject of a report, they shall certify that difference and make no
report on that matter. R.S.O. 1960, c. 65, s. 54.

Speaker to
communicAte
report to the
Assembly

55. The Speaker shall, as soon as practicable after he receives
a certificate or a certificate and report, communicate the same to
t he Assembly, and the same shall forthwith thereafter be entered
on the Journals, and the Assembly may give the necessary
directions for confirming or altering the return, or for issuing a
writ for a new election, or for carrying the determination into
execution, as the circumstances may require. R.S.O. 1960, c. 65,
s. 55.

If election

56.-( 1) If the election court determines that a member was
not duly returned or elected notwithstanding that an appeal from
the decision is pending, he is not entitled to sit or vote in the
Assembly until the appeal is disposed of and the certificate of the
court received by the Speaker, but where the election court
determines that some other person was elected or is entitled to the
seat, such person is, notwithstanding that an appeal is pending,
entitled to take his seat in the Assembly and to sit and vote until
the appeal is disposed of and the cer tificate of the court received
by the Speaker.

as to undue

set aside

and appeal
entered

Sec. 60 ( 1)
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(2) In the cases to which subsection 1 applies, where an appeal
is entered, the registrar shall forthwith notify the Speaker of the
determination of the election court and that an appeal therefrom
is pending. R.S.O. 19u0, c. 65, s. 56.

Notice 1-0

Speaker

51. A writ for a new election shall not be issued until after the Time for
expiration of eight days from the determination of the election ~11~c0! writ
court that the return or election is void and, if an appeal is in the election
meantime brought, the writ shall not issue pending the appeal. R.S.O. 1960, c. 65, s. 57.
58.-( 1) Where it appears to t he court or to the election court
that the case raised by the petition can be conveniently stated as a
special case, either court, upon the application of a party or upon
the consent of all parties, m ay direct the case to be stated
accordingly, and such special case shall be heard before the Court
of Appeal whose decision is final, and the registrar shall certify to
t he Speaker the judgment upon such special case a nd the petition.

Special
ca.5C

(2) If it appears to the election court before or during the trial Decision
of a petition that there is a question of law that it would be ~~tioo
convenient to have decided by the court before the trial of the of law
petition is concluded, the election court may make an order
accordingly, a nd may direct t he mode in which the question shall
be raised, and may in the meantime, if it appears necessary,
adjourn the trial of the petition until the question has been
decided, and shall thereafter deal with the petition upon the trial
in accordance with t he decision. R.S.O. 1960, c. 65, s. 58.

59.-( 1) Where the judges constituting an election court
disagree, they shall certify the disagreement as provided by
section 54, and either party may thereupon bring the matter
before the court, and the court shall, in disposing thereof, have the
same jurisdiction in all respects as on an appeal from a decision of
the election cour t and may determine all questions of law and fact
that the election court might or should have determined, a nd the
registrar shall certify the judgment of the court to the Speaker. R.S.O. 1960, c. 65, s. 59 (1), amended.

Disagreement be·
tween the
trial judges

(2) Instead of determining all such questions, the court may
refer the case back to the election court with such declarations
and di1·ections as the court thinks fit, and the election court shall
thereupon dispose of the case in accordance with such declarations and directions, and shall certify as the case requires. R.S.O. 1960, c. 65, s. 59 (2).

Reference
back

60.-(1) A party to a petition who is dissatisfied with the
judgment of the election court may appeal therefrom to the
Court of Appeal.

Appeal
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Security
for coot.s

(2) The party appealing shall within eight days from the day
on which the judgment was given deposit with the registrar $100
as security for costs.

Setting
down for
hearing

(3) The registrar shall thereupon set the appeal down to be
heard on a day to be appointed by a judge of the court.

Precedence

(4) The appeal shall be given precedence over all ordinary
business, but the court may for sufficient cause postpone the
hearing.

Xotice of
setting
down

(5) The party appealing shall within three days after the
security for costs has been given, or within such further time as a
judge of the court allows, give to the other parties affected by the
appeal notice in writing that the appeal has been set down to be
heard, and by the same notice the party appealing may limit the
appeal to any specific question. R.S.O. 1960, c. 65, s. 60.

Hearing

61. The appeal shall thereupon be heard and determined by
the court, and such judgment shall be pronounced as in t he
opinion of the court should have been given by the election
court. R.S.O. 1960, c. 65, s. 61.

Court t.o re-

62. The court shall review the judgment upon questions of
fact as well as of law and shall draw such inference from the facts
or evidence as the election court s hould have drawn. R.S.O.
1960, c. 65, s. 62.

Powers or
court as to
amendments
and evidence

63. The court has all the powers and duties as to a mendment
and otherwise of the election court, and may require any witness
to be re-examined, and may receive further evidence, either by
oral examination in court, or by affidavit or by deposition taken
before any judge or other person whom the court names. R.S.O.
1960, c. 65, s. 63.

Judges may
report upon
demeanour
of witne8Se'l

64. Where the judgment of the election court depends in
whole or in part upon the credit given to particular witnesses, and
the judgment is appealed against, the election court may make a
written report as to the demeanour of the witnesses and their
mode of giving their evidence, and of the reasons for giving credit
to the particular witnesses. R.S.0. 1960, c. 65, s. 64.

Return of
depooit

65. The court may make such order as to the disposition of the
deposit as seems just. R.S.O. 1960, c. 65, s. 65.

Registrar to
certify judgment to the
Speake r

66. The registrar shall certify to the Speaker the judgment of
the court in the same manner as the election court but for the
appeal wou\d have done, and shall certify as to the matters and
things as to which the election court would but for the appeal have
been required to report. R .S.O. 1960, c. 65, s. 66.

view decision
upon facts as
well as law
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61. I nstead of so certifying, the court, upon. such terms as to
costs and otherwise as seem just, may grant a new trial for the
purpose of taking evidence, or additional evidence, and may remit
the case to the election court, or to some other election court, and,
subject to any directions of the court, the case shall thereafter be
proceeded with as if there had been no appeal. R.S.O. 1960,
c. 65, s. 67.

New trial

G8. The judgment o! the court on any matter or question
under this Act or The Election Act is final, and is not subject to
appeat R.S.O. 1960, c. 65, s. 68.

Decision of
Court of
Appeal
final
R.S.O. 1970,

69.-(1) A petition shall not be withdrawn without the leave
of a judge of the court upon special application to be made in the
prescribed manner and at the prescribed time and place.

Withdrawal
of petitions

(2) The application shall not be made until the prescribed
notice thereof has been given i.n the electoral district. '

:'\otice of
withdrawal

(3) Where there are more petitioners than one, the application
to withdraw a petition shall not be made, except with the consent
of all the petitioners.

All
petitioners
must join in
withdrawal

c.

1~2

(4) Subject to section 41, on the hearing of the application, any Substitution
person who might bave been a petitioner may apply to be ~n~~ncr
substituted as the petitioner.
(5) A judge of the court may substitute the applicant as the
sole petitioner, and, if the pr oposed withdrawal appears to be
induced by a corrupt bargain or consideration, may direct that
the security given remains as security for any costs that the
substituted petitioner may be ordered to pay and that to the
extent of the security the original petitioner or petitioners are
liable to pay such costs.

Order as to
security
where withdrawal is
induced by
corrupt
bargain

(6) If the judge makes no order with respect to the security
given, security to the same amount as would be required in the
case of a petition, and subject to the like conditions, shall be given
on behalf of the substituted petitioner before he proceeds with the
petition and within four days after the order of substitution.

Security to
be given by
substituted
petitioner

(7) Subject as aforesaid, a substituted petitioner stands in the
same position, as nearly as may be, and is subject to the same
liabilities as the original petitioner.

Liabilities of
substituted
petitioner

(8) If a petition is withdrawn, the petitioner shall pay the costs
of the respondent, unless a judge of the cour t otherwise orders. R.S.O. 1960, c. 65, s. 70.

Costs

70. If it appears that the withdrawal of the petition was the
result of any corrupt arrangement, or in consideration of the
withdrawal of any other petition, the court shall report to the
$peaker the circumstances attending t he withdrawal. R.S.O.
1960, c. 65, s. 71.

Where
court to
report
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Abatement
of petition
by death

71.-(1) A petition abates on the death of a sole petitioner or
of the survivor of several petitioners.

Costs

(2) The abatement of a petition does not affect any liability for
costs previously incurred.

:'lloticc -0f
abatement
to be given

(3) On the abatement of a petition, the prescribed notice of the
abatement s hall be given in the electoral district, and any person
who might have been a petitioner may apply to a judge of the
court in the prescribed manner and at the prescribed time and
place to be substituted as the sole petitioner .

Substitution
of new
petitioner on
abatement

(4) The judge may substitute the applicant as the petitioner
upon his giving security to the same amount as is required in the
case of a petition. R.S.O. 1960, c. 65, s. 72.

Substitution
of new
petitioner
where p.etitioner not
qualified

12. Where a petitioner is not qualified to be a petitioner, the
petition shall not be dismissed on that account if, within such time
as a judge of the court allows for that purpose, another petitioner
is substituted, and t he substitution s hall be made on such terms
and conditions as the judge considers proper. R.S.O. 1960, c. 65,
s. 73.

Notice
required if
respondent
dies or seat
becomes
vacant

CONTROVERTED ELECTIONS

Sec. 71

73.-(1) If, before or during the trial of a petition,
(a) the respondent dies; or
(b) the Assembly resolves that the seat is vacant; or
(c) the respondent gives notice to the court or to the

election court in the prescribed manner and at the
prescribed time, that he does not intend to oppose, or
further to oppose, the petiition,
notice of such event shall be given in the prescribed manner in
the electoral district.
Applicant
to be admitted as a
respond.ent

(2) Within the prescribed time after the notice is given, any
person who might have been a petitioner may apply to a judge of
the court to be admitted as a respondent to oppose the petition, or
so much thereof as remains undisposed of, and may be admitted
accordingly, either with the respondent, if there be a respondent,
or in place of the respondent, and ariy number of persons, not
exceeding three, may be so admitted.

Adjournment of
trial

(3) If any of the events mentioned in subsection 1 happen
during t he trial, the election court shall adjourn the t rial in order
that notice may be given as herein before provided.

Disabilities
of respondent m
such case

(4) A respondent who has given t he prescribed notice shall not
be allowed to appear or act as a party against the petition in any
proceeding thereon, and shall not sit or vote in the Assembly until
the Assemb\y has been informed of the report on the petition, and
the court shall report the giving of the notice to the Speaker. R.S.O. 1960, c. 65, s. 74.

Sec. 77 (2)
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74. Except as otherwise herein provided, the costs, charges
and expenses of and incidental to or consequent upon or arising
out of a petition are in the discretion of the court or judge before
whom t he proceeding is pending who shall have full power to
determine by whom, in what manner and to what extent the same
are to be paid. R.S.O. 1960, c. 65, s. 76.

Co.;ts

75. If a petition is filed before the petitioner has notice of the Wh_e!l .
filing of a disclaimer and is dismissed in consequence of the g:;~~~·~n riled
disclaimer, the resp?ndent sh~ll pay 3:11 costs of ~he ~etitioner up :lis~J:i~~r
to t he time the pet1t1oner received notice of the d1scla1mer and the
costs of the application to dismiss. R.S.O. 1960, c. 65,s. 77.
76.-(1) If on the trial of a petition it is adjudged that a Whcnagc nt
corrupt practice has been committed by an agent but without the ~~~r~ to
actual k nowledge and consent of the candidate and costs are pay costs
awarded against the candidate, the election court on the application of any party to the petition may order the agent to be
summoned to appear before an election court at a time fixed in the
order to show cause why he should not be ordered to pay such
cost.5 or so much thereof as seem just and to indemnify the
candidate agaiwst the payment thereof.
(2) If at the time so fixed the agent does not appear, he may be If agent
ordered, upon the evidence given at the trial of the petition and ~~appear
upon such further evidence, if any, as is adduced, to pay the whole
or such part of the costs awarded against the candidate as seems
just, and to indemnify the candidate against the p.ay men t thereof,
and, if the agent appears, such order may be made as seems just
after hearing the parties and such evidence as is adduced.
(3) The party to whom costs are awarded is e ntitled to issue
execution for the amount ordered to be paid by the agent against
the agent as well as against the candidate.

Execution
ror costs

(4) U the costs awarded against the agent are paid by the Repayment
candidate, he is entitled to be repaid them in turn by the agent, ~~~by
and may upon the order of a j udge of the court issue execution candidate
against the agent therefor. R.S.O. 1960, c. 65, s. 78.

77.-(1) The total amount to be allowed for counsel fees in Ta xation
respect of the trial upon taxation as between party and party shan ~!~very
not exceed $50 for the first day upon which the trial is held and of c 05 t.•
$40 for each subsequent day during which it is continued.
(2) No greater sum than $300 in addition to counsel fees is
taxable against either party as costs in the cause in addition to
witness fees and other actual and necessary disbursements taxable as between party and party in an action in the Supreme Court.

Counsel
Cees
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Nolimit.f<tion in
certain cases

(3) This section does not apply to costs taxable against a
candidate who has incurred the penalties and disabilities provided by The Election Act for corrupt practices committed by him or
with his actual knowledge and consent. R.S.0. 1960, c. 65, s. 79.

. R.S.O. 1970,
c. 142
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Recovery of
costs against
petitioner

78.-(1) A party to whom costs are awarded against the
petitioner may, within thirty days from the date of the judgment
or order awarding them or within such other time as a judge of the
court allows, file the certificate of taxation with the registrar and
at the expiration of the period is entitled to receive out of the
deposit the amount taxed to him.

Where costs
exceed
deposit

(2) If the total amount of the certificates so filed exceeds the
deposit, each of the parties filing the same is entitled to receive his
proportion thereof, and may forthwith issue execution for the
residue. R.S.O. 1960, c. 65, s. 80.

Costs not to
be awarded
against
candidate
who is not
unSC<lted

19. The costs of a petition shall not be awarded against a
candidate where he is not, by the judgment of the court, unseated,
but this section does not apply to cross petitions. R.S.0. 1960,
c. 65, s. 81.

Provisions
as to costs

80. No costs beyond those taxable between party and party
are, in the absence of a special contract, taxable between solicitor
and client. R.S.O. 1960, c. 65, s. 82.

not s~ially

provided for

produced
at trial

81. Unless the election court otherwise directs, it is not
necessary on the trial of a petition or of any proceeding under this
Act to prove the writ of election or the return thereof. R.S.0.
1960, c. 65, s. 83.

Power to
punish for
contempt
and enforce
rules

82. The court and any judge ,o f the Supreme Court, for the
purpose of enforcing obedience to any judgment or order, or for
punishing contempt, has power to grant a writ of attachment. R.S.O. 1960, c. 65, s. 84.

Expenses of

83.- (1) The travelling and other expenses of the judges and
the expenses incurred by the sheriff in attending them and in
providing the court and acessories and the fees and travelling and
other expenses of t he registrar shall be audited and paid in the
same ma nner as the fees and expenses allowed to other officers
under The Election Act.

Writ, etc.,
need not be

court, how
payable

When
payable
by parties

(2) The fees and expenses of the sheriff and other officers for
publishing any notice or for the service of process or other papers
at t he instance of any party to the petition are costs in the cause
and shall be borne and paid in the first instance by the party on
whose behalf the services are rendered. R.S.O. 1960, c. 65, s. 85.

Sec.85
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84. Where an election court reports that a person has been l'r<N'Cution
guilty of a corrupt practice, it is the duty of the Crown attorney to ~1~r~n.for
prosecute such person , unless the election court otherwise di- corrupt
rects. R.S.O. 1960, c. 65, s. 86.
pro.eta~

85. No election or return shall be questioned except in
accordance with this Act. R.S.O. 1960, c. 65, s. 87.

Elo-ction
not
lO !)(' ((U!'S·

tioned cx•·ept
under .\et

